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Top Five 2017 Employment Law Developments You
Need to Know for 2018
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1. ANOTHER EMPLOYER TARGETED FOR BACKGROUND
CHECK VIOLATIONS PAYS THE PRICE.

Add Target to the list of employers who have had to pay big settlement dollars
to settle claims related to employee background checks. Last year, the
company agreed to pay $8.5 million to settle a class action lawsuit alleging
that: 1) its consent forms contained additional, extraneous language beyond
the required disclosures and authorization; and 2) it failed to provide
adequate notice to job applicants before taking an adverse action, such as not
hiring the job applicant because of the information in their background
check. In settling, Target joined a growing list of employers who have paid
out large settlements for alleged violations of the Fair Credit Reporting Act
(“FCRA”), including Kelly Services ($6.4 million), Wal-Mart ($4 million),
Publix ($6.8million), and Whole Foods ($803,000).

The Issue

The FCRA, a federal law that governs pre-employment background checks,
requires that employers provide a disclosure to applicants before conducting
a background check. If only it were that simple.

The FCRA presents multiple pitfalls for employers. Among those: crafting
disclosures which run afoul of the technical requirements of the FCRA (by,
for example, including a release of liability or employment information
unrelated to the procurement of a background check in the disclosure form);
or failing to follow the pre- and post-notice requirements when an employer
takes an adverse action, such as a no-hire decision, based on the information
it obtains in the background report. The problem for employers is that
lawsuits under the FCRA cases are very attractive to plaintiff class action
lawyers because the statute provides for statutory damages, punitive
damages, and the recovery of attorneys’ fees by a successful plaintiff even if
the employee suffers no actual damages.

The Takeaway

Although the rules employers must adhere to under the FCRA when conducting background checks may appear to be
fairly straightforward, employers often overlook the technical requirements of the FCRA, which could expose them to
costly litigation. Employers would be well-served to consult with trusted employment counsel to make sure that their
disclosure forms and adverse actions processes are FCRA compliant.



NP

2. NO VIDEO POLICY IN THE WORKPLACE? NOT SO FAST.

In July, the Fifth Circuit sided with the National Labor Relations Board (“NLRB”) against T-Mobile, finding that a “no
workplace recordings” policy violated Section 7 of the National Labor Relations Act. Importantly, this ruling applies to
almost all employers—even those whose workforces are not unionized.

The policy at issue prohibited all photography and audio or video recording in the workplace, encompassing even off-duty
employees documenting wage schedules and other conditions of employment. This, the court held, would lead a
reasonable employee to believe that the policy prohibited “concerted activity” protected by Section 7. The policy’s stated
purposes, to “prevent harassment, maintain individual privacy, encourage open communication, and protect confidential
information,” were not enough to justify such broad coverage.

To avoid costly NLRB investigations and litigation, employers should review their handbook policies related to
photography and audio/video recording in the workplace to ensure that they are narrowly written enough to permit
protected concerted activity. Even if the goal is to protect employee privacy, courts are often unsympathetic to overly-
broad policies.

3. EMPLOYER GETS SLAPP’'D FOR MISAPPROPRIATION OF TRADE SECRETS SUIT AGAINST
FORMER EMPLOYEES.

One new trend from 2017 that will continue in 2018 is the expanded use of the Texas Citizens Participation Act (“TCPA”).
The TCPA is an anti-SLAPP statute. SLAPP stands for Strategic Lawsuit Against Public Participation. The TCPA is
intended to protect citizens from lawsuits that infringe upon freedoms of speech and association by allowing the early
dismissal of lawsuits that use the courts to limit such freedoms without a justifiable legal basis. The TCPA provides for
automatic attorneys’ fee awards to successful movants. It changes no substantive law, but creates a procedural tool that
forces plaintiffs to present a strong case much earlier in the litigation.

The TCPA is aimed at cases that directly implicate freedoms of speech and association, such as frivolous defamation
lawsuits where a plaintiff sues a defendant to prevent the defendant from engaging in what is otherwise legal speech.
However, in Elite Auto Body, LLC v. Autocraft Bodywerks, Inc., the Austin Court of Appeals approved the use of the
TCPA in the employment context where an employer sued its former employees for trade secret misappropriation.

In Elite Auto Body, the former employees — mechanics — argued that the employer’s claims were intended to harass and
chill their rights of association and speech. The court agreed, holding that the current statute’s wide-reaching language
demanded dismissal of the lawsuit. The court seemed to appeal to the state legislature for an amendment limiting the
statute’s reach, but there is no legislative session planned for 2018.

No doubt, the Court in Elite considered context (an employer going after relatively low level employees who had not
signed non-competes), and the Austin Court of Appeals decision has yet to be adopted by the Dallas, Fort Worth, or
Houston Courts of Appeals, much less the Texas Supreme Court. And, to be sure, there are exceptions in the TCPA for
commercial speech. Nevertheless, until the legislature amends the TCPA's statutory language, the statute will play a huge
role in any litigation involving post-employment conduct. Employers should carefully evaluate how to proceed against
former employees for conduct that could be construed as activity protected by the TCPA under Elite Auto Body.
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4. AKINDER, GENTLER NLRB?

Last year the NLRB reversed several employee-friendly positions instituted during the Obama Era, most notably the
infamous “Browning-Ferris” decision concerning joint employment. The issue is this: joint employers may be held jointly
and severally liable for another joint employer’s violations of the National Labor Relations Act, even where non-unionized
workforces are concerned. Under Browning-Ferris, a company could be considered a “joint employer” if it held a legal
right to control at least some essential terms of employment—even if it never actually exercised such control. Now, as
before Browning-Ferris, the employer cannot be found a joint employer unless it actually exercises direct control over the
employee’s terms and conditions of employment. Score one for employers.

In another important change, the NLRB will now consider employers’ justifications for policies that may impact
employees’ rights under the National Labor Relations Act. Specifically, last month the NLRB released the Boeing decision,
under which it announced a new standard providing that the Board will consider an employer’s “legitimate justifications”
for a policy, in addition to the nature and extent of the policy’s impact on employees’ rights. Although good intentions are
unlikely to excuse policies that clearly and severely limit employees’ rights under the Act, a “borderline” policy may be
justified where, for example, the policy protects other important rights of employees—like privacy.

5. DIVE IN: RESTAURANTS MAY BE ABLE TO BROADEN TIP POOLS AND OTHER DOL
UPDATES.

In December 2017, the DOL announced proposed changes to the tip-sharing (also known as tip pooling) rules. Under
current rules, employers can require tipped employees (like servers) to pool and share tips only with other employees who
would customarily receive tips. Under the proposed rule, the standard would be relaxed to allow employers to require
broader tip sharing, i.e., with employees who are not traditionally tipped, such as cooks and dishwashers. Take note,
however: the proposed rule would only apply to employers who pay the tipped employees the full minimum wage and do
not utilize the “tip credit.” Stay tuned: the comment period on the proposed rule ended on January 4, 2018, and employers
could see issuance of a final rule soon. Finally, if the measure passes, employers should take heed — not all employees
(think servers) are going to celebrate this change and may look increasingly to file suits accusing employers of “tip
dipping,” or misappropriating tips.

Also, the DOL continues to signal that it will ease off of the regulations it issued in 2016 that would have dramatically
increased the minimum salary employers could pay workers exempt from overtime under certain exemptions from about
$23,660 to more than $47,000 per year. Most of those changes were put on hold by a Texas federal court on December 1,
2016—just weeks before they were set to go into effect.

Finally, companies with employees working outside of Texas should watch out for increased state and local minimum
wages. Several states (including Alaska, Arizona, California, Colorado, Florida, Hawaii, Maine, Michigan, Montana, New
Jersey, New York, Ohio, Vermont and Washington) and municipalities (such as Chicago, San Jose, San Francisco, Los
Angeles, St. Louis, and Tacoma) increased the state-mandated minimum wage in 2017 or beginning on January 1, 2018. A
few other jurisdictions (Washington D.C., Maryland, and Oregon) are scheduled to increase their state-mandated
minimum wage on July 1, 2018. Federally mandated minimum wage remains unchanged at $7.25.
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AND A CLOSING QUESTION: IF THE DOL COMES
KNOCKING, ARE YOU READY?

After a somewhat slumbering final year under the Obama administration and
first year under President Trump, Department of Labor investigations seem
to be on the rise. If you have not recently done so, now is the time to review
your employee classifications (exempt versus non-exempt) to ensure you are
in compliance with the Fair Labor Standards Act. Remember, it only takes
one disgruntled employee to trigger a friendly visit from the DOL.

To learn more about the articles
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employment related question,
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